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another Contracting Party, is only 
valid if it is made between Investors 
and Investments in similar circum- 
stances. In determining whether dif- 
ferential treatment of Investors or 
Investments is consistent with Ar- 
ticle 10, two basic factors must be 
taken into account; 

The first factor is the policy objec- 
tives of Contracting Parties in vari- 
ous fields insofar as they are consist- 
ent with the principles of non-dis- 
crimination set out in Article 10. Le- 
gitimate policy objectives may jus- 
tify differential treatment of foreign 
Investors or their Investments in 
order to reflect a dissimilarity of rele- 
vant circumstances between those 
Investors and Investments and their 
domestic counterparts. For example, 
the objective of ensuring the inte- 
grity of a country's financial system 
would justify reasonable prudential 
measures with respect to foreign In- 
vestors or Investments, where such 
measures would be unnecessary to 
ensure the attainment of the same 
objectives insofar as domestic Inves- 
tors or Investments are concerned. 
Those foreign Investors or their In- 
vestments would thus not be »in 
similar circumstances« to domestic 
Investors or their Investments. Thus, 
even if such a measure accorded dif- 
ferential treatment, it would not be 
contrary to Article 10. 

The second factor is the extent to 
which the measure is motivated by 
the fact that the relevant Investor or 
Investment is subject to foreign 
ownership or under foreign control. 
A measure aimed specifically at In- 
vestors because they are foreign, 
without sufficient countervailing 
policy reasons consistent with the 

herende parts investeringer eller in- 
vestorer, er kun gyldig, hvis den fore- 
tages mellem investorer og investe- 
ringer under sammenlignelige om- 
stændigheder. Når det afgøres, om 
differentieret behandling af investo- 
rer eller investeringer er i overens- 
stemmelse med artikel 10, bør der ta- 
ges hensyn til to grundlæggende fak- 
torer: 

Den første faktor er de kontrahe- 
rende parters politiske mål på for- 
skellige områder, for så vidt de er 
forenelige med principperne om 
ikke-forskelsbehandling som anført i 
artikel 10. Legitime politiske mål kan 
retfærdiggøre differentieret behand- 
ling af udenlandske investorer eller 
deres investeringer som middel til at 
tage hensyn til forskelle i relevante 
omstændigheder mellem de pågæl- 
dende investorer og investeringer og 
deres indenlandske modstykker. 
F.eks. vil ønsket om at sikre det fi- 
nansielle systems integritet i et givet 
land kunne retfærdiggøre rimelige 
forsigtighedsforanstaltninger over 
for udenlandske investorer eller in- 
vesteringer, mens sådanne foran- 
staltninger ville være unødvendige 
til at sikre opfyldelsen af de samme 
mål for så vidt angår indenlandske 
investorer eller investeringer. Disse 
udenlandske investorer eller deres 
investeringer befinder sig således 
ikke i omstændigheder, der kan sam- 
menlignes med de omstændigheder, 
der gør sig gældende for indenland- 
ske investorer eller deres investerin- 
ger. Selv om en sådan foranstaltning 
indebærer differentieret behandling, 
vil den derfor ikke være i strid med 
artikel 10. 

Den anden faktor er, i hvilken 
grad foranstaltningen skyldes, at den 
pågældende investor eller investe- 
ring tilhører en udenlandsk ejer eller 
er under udenlandsk kontrol. En for- 
anstaltning, der specifikt er rettet 

. , mod investorer, fordi de er udlæn- 
I . dinge, uden fyldestgørende grunde 

hertil i overensstemmelse med oven- 


